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(4) Any transaction in which an affil-
iate acts as an agent or broker or re-
ceives a fee for its services to the mem-
ber bank or to any other person; and 

(5) Any transaction or series of trans-
actions with a nonaffiliate, if an affil-
iate: 

(i) Has a financial interest in the 
nonaffiliate; or 

(ii) Is a participant in the trans-
action or series of transactions. 

(b) For the purpose of this section, 
any transaction by a member bank 
with any person will be deemed to be a 
transaction with an affiliate of the 
member bank if any of the proceeds of 
the transaction are used for the benefit 
of, or transferred to, the affiliate.

§ 223.53 What asset purchases are pro-
hibited by section 23B? 

(a) Fiduciary purchases of assets from 
an affiliate. A member bank may not 
purchase as fiduciary any security or 
other asset from any affiliate unless 
the purchase is permitted: 

(1) Under the instrument creating the 
fiduciary relationship; 

(2) By court order; or 
(3) By law of the jurisdiction gov-

erning the fiduciary relationship. 
(b) Purchase of a security underwritten 

by an affiliate. (1) A member bank, 
whether acting as principal or fidu-
ciary, may not knowingly purchase or 
otherwise acquire, during the existence 
of any underwriting or selling syn-
dicate, any security if a principal un-
derwriter of that security is an affil-
iate of the member bank. 

(2) Paragraph (b)(1) of this section 
does not apply if the purchase or acqui-
sition of the security has been ap-
proved, before the security is initially 
offered for sale to the public, by a ma-
jority of the directors of the member 
bank based on a determination that 
the purchase is a sound investment for 
the member bank, or for the person on 
whose behalf the member bank is act-
ing as fiduciary, as the case may be, ir-
respective of the fact that an affiliate 
of the member bank is a principal un-
derwriter of the security. 

(3) The approval requirement of para-
graph (b)(2) of this section may be met 
if: 

(i) A majority of the directors of the 
member bank approves standards for 

the member bank’s acquisitions of se-
curities described in paragraph (b)(1) of 
this section, based on the determina-
tion set forth in paragraph (b)(2) of this 
section; 

(ii) Each acquisition described in 
paragraph (b)(1) of this section meets 
the standards; and 

(iii) A majority of the directors of 
the member bank periodically reviews 
acquisitions described in paragraph 
(b)(1) of this section to ensure that 
they meet the standards and periodi-
cally reviews the standards to ensure 
that they continue to meet the cri-
terion set forth in paragraph (b)(2) of 
this section. 

(4) A U.S. branch, agency, or com-
mercial lending company of a foreign 
bank may comply with paragraphs 
(b)(2) and (b)(3) of this section by ob-
taining the approvals and reviews re-
quired by paragraphs (b)(2) and (b)(3) 
from either: 

(i) A majority of the directors of the 
foreign bank; or 

(ii) A majority of the senior execu-
tive officers of the foreign bank. 

(c) Special definitions. For purposes of 
this section: 

(1) ‘‘Principal underwriter’’ means any 
underwriter who, in connection with a 
primary distribution of securities: 

(i) Is in privity of contract with the 
issuer or an affiliated person of the 
issuer; 

(ii) Acting alone or in concert with 
one or more other persons, initiates or 
directs the formation of an under-
writing syndicate; or 

(iii) Is allowed a rate of gross com-
mission, spread, or other profit greater 
than the rate allowed another under-
writer participating in the distribu-
tion. 

(2) ‘‘Security’’ has the same meaning 
as in section 3(a)(10) of the Securities 
Exchange Act of 1934 (15 U.S.C. 
78c(a)(10)).

§ 223.54 What advertisements and 
statements are prohibited by sec-
tion 23B? 

(a) In general. A member bank and its 
affiliates may not publish any adver-
tisement or enter into any agreement 
stating or suggesting that the member 
bank will in any way be responsible for 
the obligations of its affiliates. 
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